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The world is “shrinking.” Every day more and more people travel 
around the globe for business and pleasure. Just as Americans are 
travelling to other countries, citizens of other countries are coming 
here. Some foreign nationals come to the United States for business. 
Others come for sight-seeing and vacations. Still others come to be 
educated in our colleges and universities. 

When foreign nationals come here, their physical and economic ties to the United 
States can create unique financial problems. Sometimes life insurance policies 
can solve some of those problems. This guide discusses some of the potential 
problems foreign nationals may encounter and explain some ways in which life 
insurance policies may help them.

Recommended reading 
Because of the complexity of insuring high net worth foreign nationals (HNWFN), the Voya® Life Companies have 
developed a program and established standards for how its life insurance policies may be sold to HNWFNs. 
Not all producers qualify to participate in this program. Producers who want information about Voya’s HNWFN 
program should read the High Net Worth Foreign National Program and Guidelines brochure (#155480).

In addition to program guidelines,  Voya has adopted underwriting guidelines for the HNWFN market. These 
guidelines include standards for insurability, residence, foreign travel, policy ownership, etc. Details about these 
guidelines can be found in the High Net Worth Foreign National Marketing and Underwriting Guide (#169507).
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Three Types of High Net Worth Foreign 
Nationals (HNWFNs) 

For marketing purposes, experts often divide the HNWFN market  
into three groups:
1. Non-Resident Aliens (NRAs own U.S.-based assets but aren’t U.S. residents)

2. Resident Aliens (RAs are non-citizens who reside in the United States)

3. Non-Citizen Spouses (these are non-citizens married to U.S. citizens) 

The difference between NRAs and RAs is where they reside. The Internal Revenue Service 
uses one definition of “residency” for federal gift, estate and generation skipping transfer (GST) 
tax purposes and a different definition for income tax purposes. 

Residency for U.S. Gift, Estate and GST Taxes
For these taxes, “residency” is determined by “domicile” (the place where one resides). For gift 
and estate tax purposes, “domicile” is defined as the place where a non-citizen lives as long 
as he/she has no present intention of moving elsewhere. Because individual intent is involved, 
determining “domicile” is subjective. A person may have a number of residences around 
the world, but they can have only one domicile. The IRS determines “domicile” by weighing 
a number of factors, including (but not limited to) location of family members and business 
interests, social activities, driver’s license, financial and tax relationships and the amount of time 
actually spent in a particular place. 

For U.S. gift and estate taxes, domicile only considers the 50 states and the District of Columbia. 
A non-citizen who is domiciled in one of the U.S. possessions (e.g. Puerto Rico) is treated as a 
non-resident NRA. 

  Information on residency for income tax purposes is summarized in Attachment #4

Non-Resident Aliens (NRAs)
People with property in the United States but who are neither U.S. citizens nor domiciled in the 
United States are subject to a unique set of federal transfer tax rules. Their transfer taxes are 
based only on the value of their U.S.-based assets, not their worldwide assets. Even though 
much of their net worth may be located outside the United States, it is still quite possible their 
estates will have to pay some U.S. estate taxes. Here are some important things to keep in mind:

• Gifts of U.S.-based tangible property and real estate are subject to gift taxes. But gifts of 
intangible property can generally be given away free from federal gift taxes. Life insurance 
policies are generally treated as intangible assets.

• NRA-owned bank deposits and life insurance policies are specifically excluded from 
federal estate taxes. Thus, when a NRA dies owning a life insurance policy insuring his/her 
own life, the death benefits are both federal estate tax free and generally income tax free 
(IRC Section 101).

• NRAs can’t use the federal gift / estate tax lifetime exemption amount available to U.S. 
citizens and resident aliens ($5,430,000 in 2015). The exemption for NRAs is limited to 
$60,000 and it is not indexed for inflation. This exemption can be applied to reduce gift 
and estate taxes on transfers of U.S.-based assets. 

Section #1
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It’s conceivable that NRAs could have to pay both U.S. estate taxes and foreign estate taxes on 
their U.S.-based assets. Existing tax treaties could provide some relief from double taxation. 
Estate and gift tax planning for NRAs can be very complicated; clients should be advised to 
consult with competent tax and legal advisors to develop plans that fit their situations.

  See Attachment #1 - Non-resident Alien (NRA) Gift and Estate Tax Flowchart 

NRA Life Insurance Opportunities
In addition to traditional uses of life insurance (e.g. financial security for spouse and dependents, 
supplemental retirement income, college funding, and mortgage/debt reduction) NRAs may be 
interested in purchasing life insurance from a U.S.-based insurance company for some reasons a 
U.S. citizen or Resident Alien may not:

• NRAs may believe U.S. insurers are more financially stable than those in their home country, or

• They may want a type of policy that isn’t available in their home country, or 

• They may want life insurance to provide liquidity to pay U.S. estate taxes. 

NRAs with U.S.-based assets worth more than $60,000 will likely have a U.S. estate tax problem. 
A life insurance policy from a U.S.-based insurer on the life of a NRA could provide the liquidity 
to pay those estate taxes. Because of its income tax free death benefit, a life insurance policy 
could potentially help reduce estate tax costs and increase the after-tax inheritance passed on 
to family members. 

 

Jean Brown is a non-resident alien who comes to Miami, FL from time to time for 
business. Brown purchased a condominium in Miami worth $500,000 as a place to 
stay when he travels to Florida. If Brown dies and has no other U.S. assets, his estate 
will owe federal estate taxes on a net taxable estate of $440,000 ($500,000 minus 
the $60,000 estate tax exemption). 

Personal ownership of a personal life insurance policy is a viable planning option for many 
NRAs, including wealthy ones. Because life insurance death benefits are exempt from U.S. 
estate taxes, Brown could purchase a policy on himself without income, gift or estate tax 
consequences. The death benefits could be used to help pay his U.S. estate taxes. If Brown 
wants the additional advantages of creditor protection for the policy and wants to have the 
death benefits available for multiple generations free of estate and GST taxes, the policy could 
be purchased through an ILIT or an irrevocable trust could be named the policy beneficiary.

However, when a NRA owns a U.S.-based life insurance policy on the life of someone else 
(including a survivorship policy when the NRA was the first to die), the policy’s value is 
included in the NRA’s taxable estate.

Example
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Resident Aliens (RAs)
U.S. transfer tax laws are different for RAs. RAs must pay federal estate taxes on their world-
wide assets, not just their U.S.-based assets. RAs are entitled to use the full individual transfer tax 
exemption ($5,430,000 in 2015), the annual exclusion gift exemption (up to $14,000 per recipient 
during 2015 —assuming the gift is one of a “present interest”), and the ability to “split gift” with a 
spouse by properly filing a gift tax return.

U.S. tax law only allows a marital deduction to be used on asset transfers to spouses who are 
U.S. citizens. If a RA’s spouse is not a U.S. citizen, the marital deduction is not available to offset 
gift or estate taxes on transfers to the spouse. The absence of the marital deduction could create 
or increase an estate’s federal estate tax liability.

There are two possible ways resident non-citizens can avoid losing the benefits of the 
marital deduction:

1. The surviving spouse can become a U.S. citizen before the due date for the U.S. estate tax 
return (nine months after the deceased spouse’s death), 

or

2. Assets for the surviving non-citizen spouse can be placed in a Qualified Domestic Trust 
(QDOT) to be managed by a U.S.-based trustee for the spouse’s benefit. 

  See attachment #3 for more information about Qualified Domestic Trusts.

RA Life Insurance Opportunities
In addition to traditional needs for life insurance death benefits (e.g. financial security for 
dependents, mortgage/debt repayment, supplemental retirement income, college funding, etc.), 
RAs can use life insurance death benefits to provide liquidity to help pay federal estate taxes 
triggered by a RA’s death. 

Because RAs are subject to U.S. estate taxes on their worldwide assets, RAs with a large 
enough net worth could have significant U.S. estate tax problems. How big the problem could 
be depends on many factors, including: size of the taxable estate at the time of death, the 
amount of the estate tax exemption in the year of death, marital status, spousal citizenship and 
the terms of any applicable tax treaties. RAs dying in 2015 with taxable estates in excess of 
$5,430,000 could face estate tax problems. 

RAs married to spouses who are not U.S. citizens won’t able to use the marital deduction to 
reduce or postpone their federal estate taxes. The only ways to obtain a marital deduction 
are: (1) to put the spouse’s assets in a Qualified Domestic Trust (QDOT) or (2) for the spouse to 
become a U.S. citizen during the nine months before the estate tax return needs to be filed.

A life insurance policy on the RA could provide liquidity to pay the estate taxes. Unlike a NRA, 
if a RA has an ownership interest in a life insurance policy insuring his/her life, the policy death 
benefit will be included in the RA’s taxable estate. U.S. estate taxes could be triggered or 
increased. Thus, it may not make financial sense for him/her to own U.S.-based life insurance 
policies personally. It may be advisable for the RA to plan for third party ownership of the policy. 
The owner could be a spouse or adult child/children or an ILIT could be set up to purchase 
and own the policy. Keep in mind that non-U.S. ownership must comply with Voya’s non-U.S. 
ownership guidelines. If the ILIT is properly drafted, the policy death benefits will be excluded 
from the U.S. taxable estate and the trustee could have the flexibility to use policy death 
benefits to assist in paying U.S. estate taxes.

Section #2
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For comparative purposes, here’s a brief partial summary of Resident (RA) & 
Non-Resident (NRA) Estate Tax Treatment for 2015.

  See Attachment #2—U.S. Estate Tax Flowchart for Foreign Nationals for a visual summary

Jose and Elena Gonzalez are married Mexican citizens living in Dallas, TX. They own 
property around the world which they estimate to be worth $15,500,000. If Jose died 
during 2015, the $5,430,000 federal estate tax exemption would not be enough to 
offset his federal estate taxes. Because Elena isn’t a U.S. citizen, assets he transfers 
to her don’t qualify for the marital deduction. At his death his estate would have to 
pay the IRS more than $4,000,000. If Jose is insurable, he could create an ILIT to 
purchase and own life insurance policies on his life to provide the liquidity to pay 
these taxes.

Example

Resident Alien Non-Resident Alien

Estate Tax Exemption $5,430,000 $60,000

Gift Tax Exemption $5,430,000 + Annual Exclusions Annual Exclusion Gifts

Property Subject to Tax U.S. & Worldwide Assets U.S.-based Assets Only

Life Insurance Subject to Estate Tax Yes, unless 3rd party owner No

For U.S. producers only, for use in the United States. Not for public distribution.5
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Non-Citizens Married to U.S. Citizens 
Many U.S. citizens have spouses who are not U.S. citizens. Increases in foreign travel and 
international business have brought more people from different countries together and more 
committed relationships (including marriages) have developed. 

When a U.S. citizen marries a citizen of another country, he/she needs to be aware that the 
marital deduction may not be available on asset transfers to the new spouse. Only transfers 
to spouses who are U.S. citizens or transfers through QDOTs qualify for the marital deduction. 
Transfers to non-citizen spouses (during life or at death) in excess of the federal gift /estate tax 
exemption could trigger a tax liability.

To partially offset the loss of the marital deduction, the tax law gives U.S. citizens a unique 
opportunity to make tax-free lifetime gifts to their non-citizen spouses. Normally the limit for 
annual exclusion gifts is $14,000 per year (in 2015). However, present interest gifts to non-citizen 
spouses can be much larger; this gift tax exemption is $147,000 in 2015—more than 10 times 
larger than the annual exclusion limit for present gifts to anyone else. This is sometimes called 
the “super exclusion.” And, it is indexed for inflation, so it grows larger each passing year. 

Non-Citizen Spouse Life Insurance Opportunities 
The unavailability of the marital deduction on transfers to non-citizen spouses can cause some 
financial problems. Federal estate taxes on the property of the deceased spouse could be 
assessed if it has a value in excess of the decedent’s estate/gift tax exemption. 

Couples who aren’t interested in securing the marital deductions through the QDOT and 
citizenship options may be able to use life insurance and some lifetime gifting to create a “virtual 
marital deduction.” There are three potential ways they could use life insurance to offset the loss 
of the martial deduction:

1. Life Insurance Owned Personally. If the citizen spouse has a taxable estate of less than 
$5,430,000 (in 2015), he/she could decide to purchase a policy on his/her own life and own it 
personally. As long as the sum of the life insurance policy death benefit and the value of his/
her other assets doesn’t exceed the federal estate tax exemption, the death benefit won’t 
trigger federal estate taxes. Personal ownership of a life insurance policy is often preferred 
because it is simple and allows the insured to control the policy. ple. 

John Wilson has a $4,000,000 estate. He is a U.S. citizen and is happily married 
to a woman who is a citizen of Spain. John wants his spouse and their children to 
be financially secure in the event he dies unexpectedly. He decides to purchase a 
$1,400,000 policy on his own life. If he dies, he will be able to pass on $5,400,000 
to his wife federal estate tax free.

Example

Section #3
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2. Life Insurance on the U.S. Spouse Owned by the Non-Citizen Spouse. As previously noted, 
U.S. tax law permits U.S. citizens to make special annual exclusion gifts to their non-citizen 
spouses. In 2015 the “super exclusion” limit is $147,000. The citizen spouse can use this 
opportunity to transfer funds to the non-citizen spouse. The spouse can then use all or part of 
the gift to purchase and pay premiums on a life insurance policy insuring the citizen spouse. 

 Because the policy is owned by the non-citizen spouse, it is not includable in the citizen 
spouse’s estate at death. When the citizen spouse dies, the non-citizen surviving spouse 
receives the death benefit income, estate and gift tax free. The policy death benefits 
should by-pass the federal estate tax because the insured spouse never had an incident 
of ownership in the policy. The policy death benefits can supplement assets the surviving 
spouse receives from the citizen spouse’s estate. 

 The strategy of using the “super exclusion” to fund life insurance premiums on a policy 
owned by the non-citizen spouse is sometimes described as creating a “virtual marital 
deduction.” By gifting some of his assets to his wife while he is alive, Wilson is effectively 
creating the equivalent of a marital deduction. Using the gift to purchase life insurance death 
benefits has the potential to make that “virtual marital deduction” bigger. 

3. Life Insurance Owned in an ILIT. Suppose Wilson wants to minimize his estate taxes and 
maximize what he is able to pass on to his non-citizen wife, but also wants to maintain some 
degree of control over his “super exclusion” gifts or wants to position them so his children 
can benefit from them after his wife’s death. He could create an ILIT to receive the “super 
exclusion” gifts to his wife and it could purchase and manage the life insurance policy. If 
the non-citizen spouse is a beneficiary of the ILIT and can elect to receive an immediate 
distribution of the “super exclusion” gift by exercising a “Crummey withdrawal power,” she 
should have a present interest which would keep the gift tax-free. Having the policy owned 
in an ILIT could provide several potential advantages: 1. The trustee (rather than the spouse) 
manages the policy and other trust funds, 2. Potential for protection from creditors while the 
policy is in the trust, 3. The grantor directs the Trustee on what to do with the policy through 
the terms of the trust, and 4. The trust provisions instruct the trustee on how and when to 
distribute trust funds.

Suppose John Wilson’s estate is currently worth $10,000,000. Since his wife is a 
Spanish citizen, he knows federal estate taxes will probably have to be paid at his 
death because his estate won’t get a marital deduction for assets he passes to her. 
He decides to reduce the size of his taxable estate and potentially pass on more to 
his wife by giving her $147,000 annually through the “super exclusion.” Depending 
on Wilson’s insurability, she may be able to use all or part of his annual gift to 
purchase a life insurance policy on his life. Let’s assume she is able to purchase 
a $6,000,000 policy with the cash from his annual gift. She will receive the death 
benefit at his death in addition to whatever else she inherits from his estate. 
Wilson’s “super exclusion” gifts to his wife will also have the effect of repositioning 
his wealth. They will reduce the size of his taxable estate and thereby decrease his 
federal estate taxes. 

Example
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ILIT ownership of the policy is often advantageous. Still, it is important to understand some 
potential problems before a RA proceeds with ILIT ownership of a policy funded with “super 
exclusion gifts: 1. These trusts are irrevocable and once implemented, their terms generally can’t 
be changed; 2. If the tax laws change, the ILIT ownership strategy may no longer be appropriate; 
3. The trustee may not manage the trust and/or the policy in the way the grantor envisioned; 4. 
The potential for unexpected gift tax consequences.

Before the ILIT ownership strategy is used, RAs need to be aware of the potential for an 
unexpected gift tax problem that could have a significant impact on their non-citizen spouses. The 
problem is that the IRS believes that when an ILIT is funded with present interest gifts, two gifts 
can potentially take place. The first gift is the “super exclusion” gift from the citizen spouse to the 
non-citizen spouse. That gift generally doesn’t cause any problems because of the $147,000 tax 
exemption. The second gift is the one that is often unexpected and which causes problems. 

The spouse’s present interest in the “super exclusion” gift is created by a temporary withdrawal 
power (aka a “Crummey withdrawal power”) the spouse has on new gifts to the ILIT. Under the 
terms of the trust the spouse has a short time (often 30 days) in which to exercise the withdrawal 
right and take a distribution of all or part of the “super exclusion” gift from the trust. Of course, 
the spouse almost always leaves the “super exclusion” gift in the trust and doesn’t exercise 
the withdrawal power. The IRS takes the position that by not exercising the withdrawal power, 
the spouse is making a gift to all the other beneficiaries of the trust—usually children or other 
family members. The gift is the amount by which the gift to the non-citizen exceeds the greater 
of $5,000 or 5% of the total trust assets. This is a taxable gift which doesn’t qualify for any 
exclusions or exemptions and which should be reported. Thus, the non-citizen spouse will be 
treated as using some of his/her lifetime gift tax exemption by leaving the citizen spouse’s “super 
exclusion” gift in the trust. 

The spouse’s unintentional gift is a potential problem in all ILITs funded with annual exclusion gifts. 
The problem is especially concerning in ILITs involving gifts to non-citizen spouses because of the 
sheer size of the “super exclusion” gifts. Because the gifts are bigger, the potential consequences 
are more significant. Over time unintentional gifts of more than $147,000 per year (or more with 
future inflation adjustments) could greatly reduce the non-citizen spouse’s own transfer tax 
exemption. The result can be increased federal estate taxes when the surviving non-citizen spouse 
dies. Clients should discuss this problem with their tax and legal advisors.

For U.S. producers only, for use in the United States. Not for public distribution.
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Identifying & Connecting With Foreign Nationals 
How can you connect with well-to-do NRAs, RAs and non-
citizen spouses? 

Prospecting for foreign national clients is similar to prospecting for other specific client types. 
Generally people who have things in common tend to congregate together. Begin by identifying 
a specific group of foreign nationals (e.g. citizens of South Korea) who live in your geographic 
area. You need to get information about: 1. Where they live; 2. What places they frequent, and 3. 
What their hobbies are and what they like to do. Local professional associations may be worth 
talking to. 

• To locate where they live, seek out real estate agents, bankers, mortgage agents/brokers 
and home remodelers who have significant percentage of their business serving South 
Koreans; some professionals with a niche in an ethnic market place will advertise that they 
specialize in serving those clients. 

• To find places they frequent, identify restaurants, social clubs/associations and gathering 
places that cater to their appetites and interests.

• To find what they like to do, you need to do some cultural research and reading. 

Prospecting for a specific group of foreign nationals takes time and effort. You need to work 
at it consistently. As you gain some clients from within your target group, prospecting should 
become easier. From them you will learn more about where people like them live, work and 
play. People tend to keep in contact with people like themselves. They go to the same religious 
events and cheer for the same sports teams. They develop social groups. If you can get in front 
of those groups, you’ll have opportunities to meet people individually and offer them a chance to 
work with you. Some of your satisfied customers may refer you to other members of the group. If 
you can develop relationships with some of the group leaders, over time you may find that they 
are willing to share some valuable information, prospecting suggestions or even give you some 
direct referrals. 

Of course, people generally like doing business with people like themselves. If you’re not a 
South Korean, it could be hard for you to develop new business from South Korean foreign 
nationals. In that case, you have to find a special reason for them to do business with you. You 
may need some unique talent, ability, feature or expertise that makes it worthwhile for them to go 
outside their group and work with you. Focus in on the special benefits you can give them which 
they can’t easily get anywhere else.

Section #4
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NRA Flow chart

U.S. Situs property 

Generally includes:

• Real estate located in the U.S.

• Tangible personal property in the U.S. ( jewelry, antiques, artwork, etc.)

• Shares of stock of a U.S. corporation

• U.S. bank deposits for trade or business

• Retained or beneficial interest in a trust (includes foreign trusts)

Generally excludes:

• U.S. personal bank deposits

• Death benefit from a U.S. life insurance policy on a decedent’s life

• Stock in companies incorporated outside of the U.S.

• Some U.S. treasury debt of obligations

* Please note that this summary/chart reflects general treatment based on U.S. federal estate and gift tax 

laws. A valid tax treaty between the U.S. and the nation of which the non-resident is a citizen or resident 

may modify or completely alter these rules.

Non-Resident Alien (NRA) gift and estate tax flow chart*

  Attachment #1

For U.S. producers only, for use in the United States. Not for public distribution.

Subject to U.S. estate tax 
when total U.S. assets 
exceed $60,000 (not 
indexed for inflation)

Not subject to  
U.S. estate tax

Not subject to  
U.S. gift tax

Property deemed to be 
sited outside the U.S.

Intangible U.S. property  
& other  

worldwide property

Subject to U.S. gift tax 
when gift amount is not 

a present interest or 
$14,000 present interest 

limit is exceeded

Property deemed to  
be sited in the U.S.  

(U.S. situs property)

Real property &  
tangible property  
located in the U.S.

Transfers during life Transfers at death
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U.S. Estate Taxes on Foreign Nationals

  Attachment #2

Estate tax exposure for foreign nationals flow chart* 

Is the Foreign National a resident or non-resident of the United States?**

*  Please note that this chart reflects general treatment based on U.S. federal estate and income tax laws. The definition of a resident for income 
tax purposes is different than the definition for estate tax purposes. Please consult with and rely on a qualified tax advisor in all tax matters. A 
valid tax treaty between the U.S. and the nation of which the individual is a citizen or resident may modify or completely alter the rules set forth in 
this flow chart. Currently the following countries have treaties related to taxes imposed by reason of death: Australia, Austria, Belgium, Canada, 
Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, the Netherlands, South Africa, Switzerland and the United Kingdom.

** A person is a U.S. resident for estate tax purposes if, at the time of his/her death, he/she is domiciled in the U.S.  A person’s domicile is 
determined by examining the intent of the person. If a person lives in the U.S., even for a brief period, and has “no definite present intention” of 
leaving he/she will be deemed to have acquired a domicile in the U.S.  Treas. [Reg. § 25.2501 – 1(b)]

***  Please note that this credit applies against the tax. As a result, the NRA can effectively shelter approximately $60,000 of otherwise taxable assets.

Resident Alien (RA) Non-Resident alien (NRA) 

1. U.S. unlimited 
marital deduction 
not available unless 
resident alien’s 
estate passes to a 
“qualified domestic 
trust” (QDOT). [IRC 
§§ 2056(d)(1)(A), 
2056(d)(2)(A)]

2. An annual gift 
tax exclusion of 
$147,000 for 2015 
[Rev. Proc.  
2013-35, Sec.3 
34(2)] is allowed  
for present interest 
gifts to a  
non-U.S. citizen 
spouse who would 
have qualified for the 
marital deduction if 
he/she were a  
U.S. citizen. [IRC 
§2523(i)(2)]

Generally, NRA will  
not be subject to U.S. 
estate taxes.

1. NRA will be subject to 
U.S. estate  
tax for property 
deemed to be U.S. 
situs property. [IRC § 
2103]

2. NRA is entitled to 
a unified credit of 
$13,000*** [IRC §§ 
2102(c)(1), 2102(c)(2)]

Unlimited marital 
deduction is available 
to U.S. citizen surviving 
spouse; therefore, estate 
tax liability may be 
deferred until death of 
the survivor.

Is the surviving spouse of the resident alien a U.S. citizen?

Yes No Yes No

Does the individual own U.S. situs property?  
(For examples of U.S. situs rules, please see below.)

For U.S. producers only, for use in the United States. Not for public distribution.
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Qualified Domestic Trusts (QDOTs)
Generally the marital deduction can’t be used on transfers to a non-citizen spouse. One of 
the exceptions to this rule is when the property transfer is made to a Qualified Domestic Trust 
(QDOT) for the benefit of the non-citizen spouse. 

To be treated as a QDOT, the trust must meet these requirements: 1. There must be an 
irrevocable election for QDOT treatment; 2. The trust must require and at all times there must 
be at least one trustee who is a U.S. citizen and no distribution can be made unless such trustee 
has the right to withhold any estate tax which may become due; 3. Transfers from the trust must 
otherwise qualify as being eligible for the marital deduction; and 4. Specific additional procedural 
requirements must be met in order to ensure the collection of the federal estate tax.

Events which trigger federal estate taxes on assets held in a QDOT include: 1. Failure of the trust 
to meet any of the requirements listed above, 2. The surviving spouse’s death, 3. Any payment 
to the surviving spouse other than income for a “hardship” distribution. The surviving spouse 
may not be given the power to invade the trust unless the U.S. trustee can withhold any estate 
tax from the distribution.

When property in a QDOT becomes subject to federal estate taxes, it is taxed using the 
marginal estate tax rate of the deceased citizen spouse. This means that although the estate tax 
exemption is available to a surviving non-citizen spouse, it cannot be used against assets in the 
QDOT. The non-citizen spouse’s estate tax exemption can only be used on assets outside the 
QDOT which are included in his/her estate. 

In summary

Here are some important things to keep in mind about QDOTs:

• The federal estate tax is not forgiven or reduced through the use of a QDOT; it is merely 
deferred. In fact, a QDOT may increase the total estate taxes due when the non-citizen spouse 
dies because the QDOT assets will be subject to estate taxes at the deceased spouse’s tax 
rate. 

• Any distribution from a QDOT, other than distributions of income and distributions of principal 
required because of “hardship” (which is as yet undefined by the Internal Revenue Code or 
Treasury regulations) results in immediate imposition of U.S. estate taxes.

• Property passing to a QDOT that creates a vested remainder interest for children or 
grandchildren will result in gift tax liability for the surviving spouse, based on the present value 
of the remainder interest.

• At the surviving non-citizen spouse’s death, he/she will be treated as the transferor of the 
property into the QDOT for estate and generation-skipping tax purposes.

  Attachment #3
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Income Taxation of HNWFNs
Non-citizens who aren’t U.S. residents are subject to different income tax rules than U.S. citizens and RAs. 

When Is a Non-Citizen Taxed as a U.S. Resident for U.S. Income Taxes?
The IRS defines “residency” differently for applying U.S. income tax laws than it does for applying federal 
transfer tax laws. There are two tests for determining whether a non-citizen must pay U.S. income taxes; 
meeting either test makes the non-citizen subject to U.S. income taxes:

• The Green Card Test—If an individual possesses an alien registration card (Form 1-551) issued by U.S. 
Citizenship and Immigration Services (USCIS), he/she is subject to U.S. income tax laws. This is commonly 
known as a “Green Card.” Residency begins on the first day of the calendar year in which the card was 
issued and the individual was physically present in the U.S.  
Obtaining an EB-5 visa is one method HNWFNs can use to obtain a green card. To receive this visa, 
non-citizens must invest $1,000,000 (or $500,000 in a “Targeted Employment Area” which is a high 
unemployment or rural area) that creates or preserves at least ten jobs for U.S. workers excluding the 
investor and his/her immediate family. These investments can be made under the “Pilot Program” directly 
in a job-generating commercial enterprise or into a “Regional Center.” An investor who receives an EB-5 
visa is granted conditional permanent residence in the U.S. for up to two years. Within the 90 days before 
conditional permanent residency expires, the investor must submit evidence documenting that the full 
investment has been made and that at least ten jobs have been maintained, created or will be created 
within a reasonable time period.

• The Substantial Presence Test–Under this test an individual is considered a U.S. resident when he/she 
is physically present in the U.S. for enough days over a three year period. The test is satisfied when the 
individual is physically present in the U.S. on at least:

• 31 days during the current year (for which a return is being filed), and

• 183 days during the three year period that includes the current year and the two years immediately 
before that based on this schedule: 

• All the days present during the current year;
• 1/3 of the days present in the first year before the current year, and 
• 1/6 of the days present in the second year before the current year.

• Any portion of a day is counted as a full day of presence

NRA Income Taxation
In general, NRAs are subject to U.S. income taxes on income derived from U.S. sources or that is effectively 
connected with a U.S. trade or business. The U.S. does not levy income taxes on income from foreign sources. 

The table below summarizes some of the rules that apply to what is U.S. source income:

Type of Income Source is determined by

Compensation for personal services Where the services are performed

Dividends Type of corporation (U.S. or foreign)

Interest Residence of payor

Rents Situs of property

Royalties, Patents, Copyrights Where the property is used

Royalties on Natural Resources Situs of property

Pensions due to personal services Where the services were performed
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Income sourced from a U.S. trade or business is taxed at the same ordinary income tax rate 
applied to U.S. citizens and residents. If, however, the sourced income is not from a U.S. trade or 
business, then the income is taxed at the lower of 30% or the rate set in an applicable tax treaty.

Not all items of U.S. source income are taxable. Some interest earned on bank deposits, life 
insurance policy cash value growth and gains earned from the disposition of personal property are 
often not subject to U.S. income taxes. 

NRAs may not use the married-filing jointly filing status unless the spouse is a U.S. citizen or 
they choose to be taxed as U.S. residents. In general, if a NRA is engaged in a trade or business 
in the U.S., he/she may claim only one personal exemption, unless that person’s spouse or 
dependent is a resident of Canada or Mexico or is a U.S. citizen. NRAs cannot claim the standard 
deduction, nor can they claim deductions related to income that is not effectively connected to 
their U.S. business activities. 

RA Income Taxation
Resident aliens are subject to income taxes in the same manner as U.S. citizens. Subject to the 
terms of tax treaties, all their worldwide income is taxable in the U.S. They can use the same 
filing statuses as U.S. citizens, claim personal exemptions for themselves and their dependents 
(who qualify under U.S. dependency rules) and claim the same itemized deductions and tax 
credits as U.S. citizens. 

Income from sources outside the U.S. may be taxable both in the U.S. and in the country in which 
it is sourced. If the sourced country has a tax treaty with the U.S., that income could avoid double 
taxation. If there is no tax treaty between the U.S. and the source country, then their income 
could be taxed in both countries. 

Tax Treaties Countries (2015)
The United States has tax treaties with these foreign countries:

Australia Austria

Belgium Canada

Denmark Finland

France Germany 

Greece Ireland

Italy Japan

Netherlands South Africa

Switzerland United Kingdom
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known as a “Green Card.” Residency begins on the first day of the calendar year in which the card was 
issued and the individual was physically present in the U.S.  
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NRA Income Taxation
In general, NRAs are subject to U.S. income taxes on income derived from U.S. sources or that is effectively 
connected with a U.S. trade or business. The U.S. does not levy income taxes on income from foreign sources. 

The table below summarizes some of the rules that apply to what is U.S. source income:

Type of Income Source is determined by

Compensation for personal services Where the services are performed

Dividends Type of corporation (U.S. or foreign)

Interest Residence of payor

Rents Situs of property

Royalties, Patents, Copyrights Where the property is used

Royalties on Natural Resources Situs of property

Pensions due to personal services Where the services were performed
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